reach the same or a comparable audience-or to respond to a viewpoint expressed or accommodated by the owners/managers-are impracticable or otherwise foreclosed. Does the legal system under such circumstances impose an enforceable duty on the media owners to accommodate other viewpoints, to refrain from mergers or acquisitions of competing media that would have the effect of limiting the range of viewpoints that can be effectively expressed, or to downsize so as to make room for others? To what extent is any such duty defined or limited by constitutional protections of freedom of speech and press, as distinguished from ordinary legislation?
In the United States, this issue has a long history generating an enormous literature which can only be hinted at in a report of this nature. Nonetheless, an historical overview is important, because it provides examples of efforts-mostly less than completely successful-to deal with a persistent problem of access to media which ebbs and flows with the introduction and maturity of new technologies. The report will concentrate primarily on the more or less traditional mass media, and specifically on the federally regulated broadcast media, which is where most of the legal action has been. The internet has entered the current debate frequently as an effective alternative forum, although the heavy involvement of private internet service providers itself presents its own question not yet fully resolved: may these providers limit subscribers' access to material otherwise available on the net?
I. REGULATORY FRAMEWORK

A. Freedom of Speech and Press under the Federal Constitution
The starting place for evaluating any media regulatory scheme concerned with content and editorial policies today is the First Amendment of the federal constitution, which forbids government to infringe the freedom of speech or of the press. 1 The two freedoms are closely related, and reflect two dimensions of their purpose: on the one hand the freedom of speakers/publishers to speak or otherwise express themselves, and on the other the interest of the public in access to the fullest possible range of ideas, information and opinions on matters of public concern. 2 1. The precise text in relevant part is as follows: "Congress shall make no law ... abridging the freedom of speech, or of the press . . ." This provision has been interpreted (1) as literally applicable to any act of any agency of the federal government, and (2) as applicable, by virtue of the "due process" clause of the 14th Amendment, to all agencies of state and local governments as well. Gitlow v. New York, 268 U.S. 652
(1925).
2. See, e.g., Turner Broadcasting System v. FCC, 512 U.S. 622, 633-4 (1994):"... [A] ssuring that the public has access to a multiplicity of information sources is a governmental purpose of the highest order, for it promotes values that are central to the First Amendment."
For the present issue of viewpoint diversity, it is important to note further that these constitutional freedoms are freedoms from government infringement only. 3 A private media owner does not violate the constitutional right of another private speaker by refusing to accommodate that person's viewpoint. Since the great majority of traditional mass media are privately owned, therefore, the predominant legal question is the extent to which government may, by legislation and regulation, impose obligations and limitations on them in the interest of maximizing the range of information and viewpoints available to the public.
The federal Constitution itself does not define either "freedom of speech" or "freedom of the press," and neither freedom had a precise, fully developed legal meaning at the time of adoption of the First Amendment in 1791. For the most part, therefore, subsequent interpretation provides the detail, and virtually all of the U.S. Supreme Court's work in this regard has occurred within the last century. Three of the most basic principles currently applied by the Court to government restrictions on speech and the press are worthy of mention here. First, the protections of speech and press are not absolute, but restrictions on a given activity are subjected to a means-ends analysis which measures the legitimacy and importance of the government's interest in restricting the activity against the nature and degree of the restriction. 4 Second, the Court distinguishes generally between regulations which are based on the content of the speech and those that are content-neutral, imposing a higher burden of justification on the former than on the latter. Content-based restrictions are usually said to require a compelling governmental purpose and a narrow tailoring of the restriction to achieve that purpose. 5 Contentneutral restrictions are said to require an important or substantial governmental interest that is unrelated to the suppression of free speech, and an incidental restriction of speech that is no greater than necessary to protect that interest. 6 Third, "prior restraints" on publication-such as licensing or censorship or a judicial injunction against publication-are the most difficult of all restrictions to justify. 7 The distinction between content-based and content-neutral restrictions is of the most recent origin, not fully articulated until well after our regulatory story begins. 
B. Federal Communications Commission
Broadcast media (radio and television, including satellite and cable television) in the United States are subject to the licensing authority of the Federal Communications Commission (FCC), created by an Act of Congress in 1934 which also created a framework of regulation for the Commission to administer, including the power to make implementing regulations. 8 The FCC was preceded by a Federal Radio Commission (FRC) created in 19279 with similar authority but a technologically narrower mandate; the FCC's initial domain included interstate telephone and telegraph transmission as well as radio/television, 10 and has expanded to keep up with new technologies. The Radio Commission itself had been a response to the failure of the first system of federal licensing of broadcast media under the Radio Act of 1912, which had tried to control the overlapping and mutual interference of signals by requiring a license from the Department of Commerce, but did not provide the Secretary with power to control the frequencies used.' 1 The Communications Act of 1934 expressly acknowledges the relevance of the First Amendment to its regulatory system: Nothing in this Chapter shall be understood or construed to give the Commission the power of censorship over the radio communications or signals transmitted by any radio station, and no regulation or condition shall be promulgated or fixed by the Commission which shall interfere with the right of free speech by means of radio communication. [Vol. 58 the nature of the medium. There are only so many places on the electromagnetic spectrum, and they cannot be occupied by more than one broadcaster at a time in any given area without mutually destructive interference. Only government regulation can control traffic on the spectrum, so as to ensure the maximum effective use.
13
C. Competition Laws (Antitrust)
As economic enterprises, all media companies-whether otherwise regulated or not-are presumptively subject to the federal antitrust laws 14 to the extent that their activities are in or affect commerce among the several states or with foreign states. 15 Two federal agencies are primarily involved with enforcement of federal laws against anti-competitive practices: the Department of Justice headed by the Attorney General, 16 and the Federal Trade Commission (an independent regulatory agency created in 1914).
17
The Communications Act confirms the applicability of these laws to broadcast media, notwithstanding the FCC's regulatory jurisdiction, 18 and the courts have held that the FCC itself does not have authority directly to apply the basic antitrust laws as such, even though its mandate requires it to take competitive factors into account. 1 9 Moreover, its own regulatory powers are not comprehensive enough to warrant giving it primary competence (ahead of the antitrust agencies) over competition issues within its mandate, 20 and it 13. See, e.g., National Broadcasting Co. v. U.S., 319 U.S. 190, 226-7 (1943). 14. These laws prohibit monopolies, combinations and other acts in restraint of interstate or international trade, including mergers and acquisitions having such effects, currently codified in 15 U.S.C. ss 1 ff. (2004) . The original law was the Sherman Act of 1890, now codified in 15 U.S.C. ss 1-7. The Clayton Act of 1914, now codified at 15 U.S.C. ss. 12-27, introduced, in addition to substantive amendments, a comprehensive remedial structure including private rights of action by persons injured by violations of the law.
15. See, e.g., Lorain Journal Co. V. U.S., 342 U.S. 143 (1951), holding that a local newspaper engaged in gathering news from around the country and the world and distributing it in a particular community is engaged in interstate commerce, and that its activity seeking to persuade advertisers to boycott a competing local radio station constituted an attempt to monopolize.
16. The responsible unit within the Department is the Antitrust Division, headed by an Assistant Attorney General. See http://www.usdoj.gov/atr/.
17. The responsible subunit in the FTC is the Bureau of Competition. See http:l www.ftc.gov/bc/about.shtm.
18. Federal Communications Act (47 U.S.C.) sec. 313. The section also authorizes any court that has determined that a licensee has violated any of the antitrust laws to order the license revoked, and directs the FCC to deny a license or construction permit to anyone whose license has been so revoked by a court. There is one narrowly defined statutory exemption for newspapers, 22 allowing newspapers otherwise competing in the same market to enter into agreements sharing production facilities and business functions, subject to three important conditions: (1) the newspapers must maintain full editorial and reportorial independence from each other; (2) all but one of the participating papers must be a "failing newspaper," defined as "in probable danger of financial failure"; and (3) the agreement must be reviewed and approved by the Attorney General before it can take effect. The clear purpose of the exemption was to preserve diversity of viewpoints and editorial policies within communities in danger of becoming one-newspaper markets or worse; but the agreements have not been successful in long-term preservation of newspaper competition in local markets. 23 Otherwise it does not appear that the antitrust enforcement agencies have concerned themselves with viewpoint diversity as such. One treatise characterizes the present-day policy in this way: "Antitrust's overriding goal is to maintain public confidence in the market mechanism by deterring and punishing instances of economic oppression. A well-known newspaper case illustrates the interaction between the First Amendment, private conduct, and the competition laws. In Associated Press v. U.S.,25 the Court had before it antitrust complaints against a cooperative organization of which almost 1200 newspapers (nearly two-thirds of all daily English-language newspapers then published in the country) were members, engaged in the business of collecting, assembling and distributing news gathered by its employees as well as by those of member papers. Several anticompetitive practices were charged that were provided for under the Associated Press's by-laws and enforced by significant sanctions: member newspapers were (a) required to publish AP news items on a regular basis, and (b) forbidden to sell news to any non-member papers or organizations; and (c) new members could be admitted by the Board of Directors without a vote of the existing members, unless they are or would be competing with an existing member, in which case, if the existing member objected, admission of the new member TRUST The Radio Act of 1927 established the general standard for issuing and renewing licenses to broadcast as whether "the public convenience, interest or necessity" would be served thereby, and this language is retained in the present statute. 2 7 As early as 1929, in an order denying a license modification for a fiercely ideological radio station, the FRC defined the purpose of the broadcast licensing system as follows: "Broadcasting stations are licensed to serve the public interest, and not for the purpose of furthering the private or selfish interests of individuals or groups of individuals. '28 The U.S. Supreme Court repeatedly sustained a broad interpretation of the scope of the FCC's powers and discretion in determining what is "in the public interest" within the meaning of the Communications Act of 1934,29 even as it occasionally sent a decision back to the agency for a fuller explanation of why a particular ruling fit that standard. 30 The Commission, responding to technological developments but also to social and political changes typically reflected in membership turnover, has taken a variety of regulatory approaches to defining the concept over its long history. The Radio Act of 1927 introduced a requirement for licensees that, if they permit a candidate for any public office to use a broadcasting station, they must afford "equal opportunities to all other such candidates for that office" for such use, without the licensee having any power of censorship over the material, but without any duty to allow such use in the first place. 32 This conditional duty was carried forward in the Communications Act of 1934, with provisions regarding permissible charges for such use, and remains in the statute today.
3 3 Subsequent amendments have provided substantial elaboration, perhaps the most important of which is the 1959 clarification that the obligation is not triggered by an appearance of such a candidate on any bona fide newscast, news interview, news documentary in which the appearance is incidental to the subject(s) covered, or on-the-spot coverage of a bona fide news event.
3 4 In 1969, in conjunction with its review of the FCC's fairness doctrine, the Supreme Court said of this statutory provision that its constitutionality "was unquestioned.
'3 5 c. Reasonable access for candidates in federal elections Finally, a 1971 amendment to another provision of the Communications Act, adopted as part of a more comprehensive regulation of federal election campaigns, provides as one of the permissible grounds for revocation of a broadcast license or construction permit the licensee's "willful or repeated failure to allow reasonable access to or to permit purchase of reasonable amounts of time" for a qualified candidate for federal elective office. [Vol. 58 FCC, giving stations leeway to protect uniquely valuable time slots and special services from the duty to accept campaign advertisements, and the courts have sustained such an approach as consistent with the broadcasters' First Amendment rights. As indicated above, the Federal Radio Commission began its exercise of the licensing function by assuming that the general statutory standard of "public interest, convenience or necessity" required it to deny licenses to broadcasters who were committed to a particular set of interests or ideological views and to prefer those which sought to reach the widest range of listeners. In effect, although the Commission's earliest report on policies opposed commercial advertising, this approach quickly turned to favoring commercial stations offering mainstream, nationally oriented programming with the widest variety of formats designed to reach the largest possible audience. 3 8 It and its successor FCC developed this interpretation into a more detailed set of obligations for licensees over a number of years in the course of adjudicating complaints and renewal applications, and articulated its position in a series of reports and policy statements, all under the rubric of reasonable interpretation of the statutory standard. 3 9 In one of the earliest comprehensive statements of the doctrine, a 1949 report on editorializing by broadcast licensees (which had been forbidden by earlier rules), the overriding principle was stated as follows:
Licensee editorializing is but one aspect of freedom of expression by means of radio. Only in so far as it is exercised in conformity with the paramount right of the public to hear a reasonably balanced presentation of all responsible viewpoints on particular issues can such editorialization be considered to be consistent with the licensee's duty to operate in the public interest. 38. See Levi, Four Eras, n. 31 above, at pp. 826 ff., with extensive references, characterizing this as "the melting pot approach." On the influence and motivation of the major broadcasters in this development, see Tillinghast, Another Look, n. 11 above, at ch. 5.
39. 
b. Elements
The fairness doctrine had several facets. The 1949 report in its conclusion articulated two principal ones: (a) the duty of broadcasters to devote a "reasonable percentage of their broadcasting time to the discussion of public issues of interest in the community served by their stations," and (b) the duty to design such programs "so that the public has a reasonable opportunity to hear different opposing positions on the public issues of interest and importance in the community." 4 1 Two others were recognized as rights of affected persons to be given air time to reply: (c) that of a person or group which has been personally attacked by a broadcast (mentioned in the 1949 report), and (d) that of an opponent of a political candidate endorsed or of a candidate editorially opposed by the station (clearly related to the statutory "equal opportunities rule"). There was a great deal of debate over the fairness doctrine in the period of the 1960's and 1970's, a time generally characterized by great social and political upheaval over issues such as civil rights and the Vietnam war, giving rise (among other things) to wide-ranging skepticism toward federal regulation as such as well as increasing local political activism. In this period, three landmark Supreme Court decisions helped to define the scope of the doctrine and identify its most contestable aspects, without invalidating either it or the Commission's actual administration of it.
Confirmation of the doctrine's constitutionality. It was the "personal attack" rule, applied to broadcasts in the highly charged atmosphere of a cold-war-era presidential campaign, which gave rise to the Supreme Court's first full examination of the fairness doctrine against a challenge under the First Amendment's freedoms of speech and the press. 43 A small radio station in Pennsylvania owned by an evangelical preacher was among hundreds of stations nationwide which had carried a broadcast of a religious program in which another evangelical preacher attacked the author of a book highly critical of the 1964 Republican presidential candidate Barry Goldwater. The attack was directed not only to the book but also to the author personally, accusing the author of communist affiliations, making false charges against others, and so on. The author sought reply time from many of these stations, but refused to pay for it, and [Vol. 58
the Pennsylvania station denied his request for free time. The author complained to the FCC, and it found that the station under the circumstances was obliged to provide free time for a reply. While most of the stations complied with the order, the Pennsylvania station did not, and went to court to challenge the constitutionality of the FCC's order as well as the fairness doctrine itself. 4 4 The Supreme Court's decision in the case 45 held without dissent 46 that the fairness doctrine and specifically the personal attack rule were consistent with the First Amendment freedoms and constituted reasonable applications of the statutory "public interest" standard. With respect to the freedom of speech, the court relied principally on the unique nature of the radio frequency spectrum, and characterized the consequences of that situation for First Amendment protections in the following way:
Where there are substantially more individuals who want to broadcast than there are frequencies to allocate, it is idle to posit an unabridgeable First Amendment right to broadcast comparable to the right of every individual to speak, write, or publish. If 100 persons want broadcast licenses, but there are only 10 frequencies to allocate, all of them may have the same "right" to a license, but, if there is to be any effective communication by radio, only a few can be licensed, and the rest must be barred from the airwaves ....
By the same token, as far as the First Amendment is concerned ... the licensee has no constitutional right to be the one who holds the license or to monopolize a radio frequency to the exclusion of his fellow citizens. There is nothing in the First Amendment which prevents the Government from requiring a licensee to share his frequency with others and to conduct himself as a proxy or fiduciary with obligations to present those views and voices which are representative of his community and which would otherwise, by necessity, be barred from the airwaves .... 46. Justice Douglas, who would have dissented, did not participate in the decision, having been unable to attend the oral argument due to illness.
47. 395 U.S. at pp. 388-390.
Approval of the Commission's limits on the doctrine.
In the year immediately following the Red Lion decision, the Commission decided a pair of cases testing the scope of a licensee's duty to "share his frequency" under the fairness doctrine and the First Amendment in light of that decision. Both-a complaint by an anti-Vietnam war advocacy group against a specific radio station and a request by the Democratic National Committee for a declaratory ruling-attacked a widespread policy of major networks of refusing to sell time for socalled "editorial ads" expressing the advertiser's views on matters of public concern; both argued that Red Lion confirmed the existence of a right of access to broadcast media for "responsible groups." The FCC rejected both petitions with respect to a right to buy time for editorial ads, citing earlier rulings and policies emphasizing that licensees had broad editorial discretion in determining how to meet their obligation of reasonable and fair coverage of issues of public concern, and that that part of the fairness doctrine does not provide anyone else a right of access to the licensee's broadcast time. The Supreme Court sustained the FCC's decisions both on the statute and on the First Amendment. 48 This time there were concurring and dissenting opinions disagreeing with important elements of the majority's opinion. Justice Douglas concurred in the result, but would have struck down the fairness doctrine altogether. 49 Justice Brennan dissented, arguing that the licensees themselves act for the government in exercising a monopoly, and are thus themselves be subject to First Amendment obligations.
50
Rejection of similar rights of access to unregulated print media. Five years after Red Lion, the Supreme Court had occasion to deal with similar arguments concerning newspapers. In Miami Herald Publishing Co. v. Tornillo 51 it reviewed a Florida state law of long standing but infrequent application, which granted a right of reply analogous to the federal personal attack rule sustained in Red Lion, though limited to candidates for public office attacked by any newspaper regarding their personal character or official record. A candidate with respect to whom a newspaper had published a negative editorial demanded that the paper publish his replies, the newspaper refused, and the candidate brought suit in the state courts seeking punitive damages as well as injunctive and declaratory relief. The newspaper challenged the law as a violation of First Amendment freedoms, and the state Supreme Court sustained the law against that challenge, finding that it did not infringe on the freedom of speech but rather enhanced it by furthering the public interest in the 48 [Vol. 58 free flow of information. The U.S. Supreme Court, again without dissent, reversed the state court's judgment and held that the law was unconstitutional. It acknowledged the argument that newspapers (in competition with new electronic media!) had become highly concentrated and held virtual monopolies in most markets. Nonetheless, it rejected the inference, made by a number of "access advocates" based in part on Red Lion, 5 2 that government could properly remedy the effects of such a concentration by imposing "fiduciary" obligations on the owners, specifically by forcing a newspaper to "print that which it would not otherwise print," which the Court characterized as "a command in the same sense as a statute or regulation forbidding appellant to publish specified matter." 5 3
In striking down the state right of reply law, none of the justices referred to the Red Lion decision or to the broadcast medium which that decision had treated so differently, leaving it to commentators and perhaps its own future decisions to explain the difference.
4
Tornillo could be understood, however, as applicable in the regulated media against an argument for restrictions on the freedom of speech such as rights of access and regulation of program content, when it is based on entry barriers attributable not to the inherent limitations of the medium but to normal competition in the marketplace. The political climate of the 60's and 70's appears to have induced the FCC itself to shift its enforcement emphasis away from direct monitoring of program content against a more or less national model of diversity, toward establishing and monitoring a detailed "ascertainment" process whereby broadcasters themselves determined what local needs and interests exist in the communities served by their stations and how to shape programming to meet them. 5 5 Its own record of enforcement of the fairness doctrine had become rather loose, already relying primarily on overall reviews of periodic reports and renewal applications from broadcasters to show balanced activity rather than careful attention to their handling of specific issues, aside from a few highly publicized cases arising out of complaints. By the end of the 1970's the Commission's trend toward looser regulation and enforcement blended into a full-blown deregulation movement, led in national politics by Ronald Reagan's successful presidential campaign of 1980 and supported by free-market economic theory. The FCC came under new leadership appointed by President Reagan, imbued with this market-oriented philosophy, and proceeded to dismantle most of the non-statutory program content regulations adopted in the previous fifty years, including the ones embodying the "community representation approach" mentioned above.
7
Most instructively for our topic, the Commission in 1987 abandoned the original core of the fairness doctrine, not only on economic principle but also on First Amendment grounds. 58 The foundation for this ruling was an extensive report published by the Commission in 198559 which concluded on the basis of a review of enforcement history and comments from interested parties that the doctrine had the effect of chilling and inhibiting free expression of views, causing broadcasters to refrain from addressing controversial issues in order to avoid having to give valuable time to competing viewpoints, and creating opportunities for abuse for partisan political purposes. Moreover, it found that technological improvements since Red Lion had made many more broadcast channels available, so that its scarcity rationale no longer fit the facts. After some prodding by an appellate court in a specific case, 60 the Commission rescinded the first two elements of the doctrine as inconsistent with the First Amendment not merely as applied to that case but "on its face"; but that same court sustained the ruling not on constitutionality but as a reasonable exercise of the Commission's delegated authority. As to the third and fourth elements of the doctrine, the individual rights of reply in case of personal attack or political editorial, which had been transposed into formal rules prescribing procedures for asserting the rights, the Commission was unable to make up its mind. In 2000, after twenty years of Commission inaction on petitions to reconsider these rules, capped by a failure to repeal them by reason of a tie vote and a dithering response to a judicial order to provide further justification for their retention in light of the abandonment of the first two elements, the federal appellate court ordered ter "Ammori, Flawed Means"), citing statistics on complaint success rates in this period. [Vol. 58 the Commission to repeal the rules. 6 2 Nonetheless the court explicitly refrained from deciding whether similar rules might be reinstated with a sufficient justification in terms of the public interest within the constraints of the constitution. 63 In the last decade or so the FCC has taken some new public interest regulatory initiatives which indicate some moderation of the deregulation movement. The most interesting in terms of viewpoint diversity came in 2008 with two simultaneous actions concerning "localism," television broadcasters' obligations to the communities served by their stations. One was an order significantly expanding reporting requirements concerning interactions with the communities served, along with a requirement that the TV broadcasters put their public inspection files on line. 64 The other was a notice of proposed rule-making seeking public comment, which would, among other things, return to at least portions of the pre-1987 localism ascertainment regime, including license renewal processes that require the applicant to demonstrate satisfactory community programming including public affairs, a requirement that each broadcaster have its main studio in the community served, and that they set up community advisory boards to help them keep abreast of community needs. 6 5 So far no action has been taken on these latter proposals, but if adopted they would likely attract judicial challenge.
e. Current status of Red Lion's broadcast exceptionalism
Although it had indicated in a decision handed down just before the Commission's deregulation ruling that it might reconsider Red Lion if Congress or the Commission showed that technology had overtaken it, 6 6 the Supreme Court-like the lower appellate courts-has not taken occasion since then to treat that ruling as a basis for such reconsideration. The Red Lion opinion itself specifically acknowledged that, if experience with the fairness doctrine were to show that it has "the net effect of reducing rather than enhancing the volume and quality of coverage," reconsideration of its constitutionality would be in order, 6 7 so that it can be said that the Commission's abolition of the doctrine was consistent with Red Lion, in so far as its finding of negative effect is empirically sound with respect to the particular regulations invalidated. Thus the statement about scarcity no longer being an issue could be treated as unnecessary to the Commission's decision.
In any event, defenders of broadcast exceptionalism have argued that "scarcity" in the ordinary sense of a commodity or resource otherwise capable of private ownership is not what Red Lion is about, but rather a "tragedy of the commons," a common good the use of which must be regulated to avoid destruction of its value to all, and that it is the need for public regulation which entails priority for the interests of viewers and listeners over those of broadcasters. 68 If the technical capacity to accommodate an increased number of broadcasters does not eliminate the need for regulation altogether, then the public interest standard is still the appropriate determinant of how much restriction on broadcaster freedom is justified. Thus the statutory provisions embodying that standard, as well as giving rights of reply to candidates or to purchase time for federal elections candidates remain on the books and have been sustained, even though repeated efforts to reinstate the fairness doctrine by legislation have failed politically.
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B. Statutory Rights of Access to Cable Systems ("Must-Carry") and the First Amendment
In 1994 the Court had another occasion to consider the scope of Red Lion, in relation to a statutory regulation of cable television, a technology first introduced in the 1940's, over which the FCC had only belatedly asserted regulatory authority in the 1960's and which had since come to reach a significant majority of U.S. TV households. In Turner Broadcasting Systems, Inc. v. FCC, 70 the Court reviewed a so-called "must-carry" rule, enacted by Congress in 1992 after the FCC's attempts at instituting the rule by regulation had twice been struck down by a federal appellate court. 7 [Vol. 58 more local stations request carriage than the system has channels available, the cable operator has discretion to choose among them. The stated purposes of the statute were (1) to preserve the benefits of free local over-the-air broadcast television, (2) to promote the widespread dissemination of information from a multiplicity of sources, and (3) to promote fair competition in the market for television programming. The Court, by a sharply divided vote, reversed a lower court's judgment in favor of the government, and remanded the case to the lower court for an evidentiary hearing on whether or not local broadcasters were in fact in danger of being driven out of their markets, and whether less intrusive means existed for preserving the viability of over-the-air broadcasters. This time, however, it did not simply ignore the government's argument that Red Lion supported such a right of access, 72 but rather declared the rationale of that case to be inapplicable to the cable medium. The plurality opinion distinguished the two media:
The broadcast cases are inapposite in the present context because cable television does not suffer from the inherent limitations of the broadcast medium. Indeed, given the rapid advances in fiber optics and digital compression technology, soon there may be no practical limitation on the number of speakers who may use the cable medium. Nor is there any danger of physical interference between two cable speakers attempting to share the same channel. In light of these fundamental technological differences between broadcast and cable transmission, application of the more relaxed standard of scrutiny adopted in Red Lion and the other broadcast cases is inapt when determining the First Amendment validity of cable regulation. 73 Instead the justices evaluated the must-carry rule for cable under general First Amendment doctrine, and split over (a)-whether the rule should be considered content-based or content-neutral for purposes of defining which burden of justification is applicable, and (b) whether this measure would even satisfy the requirements for content-neutral restrictions. The narrow majority concluded that the rule was content-neutral, and that the stated gov-72. Specifically, the government argued that Red Lion was based not merely on the physical characteristics of the medium, but also on the existence of a "market dysfunction," noting the decision's reliance on the antitrust case Associated Press v. U.S., described above (text at ns. 25 and 26) for the proposition that the First Amendment does not protect a private actor's suppression of others' private speech. See Brief of the Federal Appellees, 1993 WL 796837, at p. 17. The plurality rejected this argument, both as a misdescription of the basis of the broadcast cases and as inapplicable in any event to non-broadcast cases, which clearly do not support market dysfunction in itself as a basis for relaxing the First Amendment standard. 512 U.S. at p. 640.
73. 512 U.S. at 638-9.
ernmental interest was sufficiently important under that standard, but that the record established by the court below was insufficient to show that the viability of the local broadcast stations was sufficiently under threat to justify such an intrusion into the First Amendment rights of the cable companies. The dissenters argued that the statute, being intended to promote specific programming interests (diversity of viewpoints, localism, educational programs, and news and public affairs) through the locality requirement, was content-based and therefore subject to strict scrutiny. They found localism and diversity of viewpoints to be less than compelling governmental interests, and the restriction on cable owners' rights not narrowly tailored to the potentially compelling interests of preferring educational or public affairs programming, since it would presumably displace cable programming having similar purposes. 7 4 They would, therefore, simply have reversed the judgment below and entered final judgment for the operators. On remand to the lower court the parties developed a much-expanded record showing the factual basis for the statute, and the court again rendered judgment for the government. The Supreme Court affirmed, by the same five-four vote on essentially the same issues as on the first decision.
III. REGULATING CONCENTRATION: FCC CONTROLS ON
OWNERSHIP OF MEDIA OUTLETS
A. Origins and Early Judicial Evaluation
Beginning in the late 1930's, the FCC began regulating the number of broadcast media outlets any one person or entity could own, justifying these limits primarily in terms of the public interest in viewpoint diversity on matters of public concern. 76 The limits were keyed to local market, national market, and particular medium (AM and FM radio, television, eventually cable and newspapers-numbers of outlets in any one format, and cross-ownership of outlets in different formats). The earliest rules precluded multiple licenses to the same entity for AM or for FM in the same area, and imposed a national limit on the ownership of TV stations to three. The progression of amendments to such rules, like that of the program content regulations, followed the development of technologies which in general tended to increase the number of outlets available. Three Supreme Court decisions are useful in tracing early developments [Vol. 58 and setting the statutory and constitutional framework for ownership rules.
In 1943 the Court had before it challenges to the FCC's Chain Broadcasting Regulations governing the relationships between individual station licensees and radio networks, which restricted a variety of anti-competitive practices of the networks having the effect of unduly limiting the station's control over programming decisions.
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One provision dealt directly with network ownership of licensed stations, and established the principles that licenses should not be issued to a network for more than one station in the same service area and that a network should not be licensed for a standard station in an area in which the existing standard stations are so few or so undesirable that granting the network license would substantially restrain competition. While this provision was not discussed separately in relation to the Commission's powers, it was sustained along with the others, under both the statute (including the authority to regulate competition) and the First Amendment. visions of its national limits on owning multiple licenses. This revision 8 0 adopted the "rule of seven": issuance of license to a broadcaster who already has stations would be denied "if the grant of the license would result in a concentration of control" of broadcasting in the particular service "in a manner inconsistent with public interest, convenience, or necessity," taking into account a variety of factors; but it would in any event be considered that such a concentration would occur if the applicant already held seven stations in the same service (AM, FM, or TV). Moreover, the regulations used a prophylactic definition of "ownership": if the applicant or "any stockholder, office or director of [the applicant] directly or indirectly, owns, operates, controls, or has any interest in, or is an officer or director of' another station in the same service, the rule applies. 8 ' The Court held that the rules were within the regulatory power of the FCC, and that the procedure was adequate to satisfy the requirements of due process.
In 1975 the Commission, in an overall review of multiple ownership rules which had already resulted in regulations strengthening the prohibition against owning or controlling more than one broad-77. National Broadcasting Co. v. FCC, 319 U. S. 190 (1943) . 78. The Court's decision was its first to articulate the scarcity rationale for broadcast exceptionalism in relation to the freedoms of speech and press. Id. at p. 226-227.
79. 351 U. S. 192 (1956) . 80. The first version had 7 AM, 5 FM, or 5 TV stations as its limits, and it was this version that was attacked in the Court; but the fact that the FCC amended its rule to raise the FM and TV limits also to 7 before the judgment was rendered did not affect the outcome.
81. 351 U.S. at 194n.1.
cast license in the same area, 8 2 completed the process by extending this prohibition to the common ownership or control of a licensed broadcast station and a newspaper in the same community. 8 3 The rule forbade new combinations however formed (new licenses or transfer of existing licenses to newspapers, or renewals to licensees that have acquired newspapers), as well as the transfer of existing newspaper-broadcast combinations to the same person or entity, but it required divestiture of one or the other outlet by existing combinations only in a small number of "egregious" cases. The Commission explained this shift from what had been a case-by-case treatment of such combinations, which often accepted newspaper applications for broadcast licenses, in terms of the "maturity" of the broadcast media: the licenses are "worth applying for" in their own right, so that other "qualified and experienced applicants can be expected to step forward. '84 Now, the likelihood that a newspaper-owned license "is not going to enhance diversity" in local broadcast media became dispositive. 8 5 With respect to divestiture of existing combinations, the Commission took a nuanced view, which emphasized the difference between its mission and that of antitrust authorities, the latter concerned with competition in advertising and market share, the former concerned with "diversity of viewpoints from antagonistic sources."
From the diversity perspective, it concluded that "because of the disruption and losses which could be expected to attend divestitureresulting in losses or diminution of service to the public-divestiture should be limited to use only in the most egregious cases. '8 7 Reviewing a lower court judgment which rejected the divestiture rule as arbitrary, the Supreme Court sustained the regulation in its entirety against challenge based both on the underlying statute and on the First Amendment. 88 Specifically, it found the Commission's priority for the diversity goal and its assumption that diversity of ownership would enhance the possibility of diversity of viewpoints to be "rational" in light of the earlier cases and the language of the statute. [Vol. 58
With respect to the claim that the regulation violated the First Amendment rights of newspapers, the Court cited Red Lion for the proposition that no one has a First Amendment right to a broadcast license in light of the nature of the medium, and that denial of a license in the public interest is not a denial of free speech. 90
B. Recent Efforts at Deregulation
The multiple ownership rules as a means of promoting diversity of viewpoint proved more resistant to deregulation than did content control measures like the fairness doctrine. The first move on the part of the FCC came in 1984, when it changed the "Rule of 7" to a "Rule of 12" to define the maximum number of licenses a single entity could control nationally in each of the service categories (AM, FM, and TV). 9 1 In doing so, the Commission relied both on a dramatic increase in the overall number of stations in the country 92 and on a greatly expanded range of non-broadcast media sources it considered relevant to the public interest in diversity, 93 in addition to evidence that larger organizations were regarded as more reliable and more likely to provide public interest programming than single-station owners. 9 4 The majority of the Commission clearly viewed these findings as a basis for ending all restrictions on national ownership, concluding that they do not help the individual viewer whose relevant market is local, 9 5 but decided to postpone action on that goal for six years to allow for reconsideration after experience with relaxed limits. 96 On reconsideration of this amendment after Congress blocked its implementation, the Commission dropped the six-year "sunset" provision and added as a second limiting factor the maximum share of the total national broadcast audience that any one entity can reach, which was set at 25%. stated purpose of "promoting competition and reducing regulation" in the field. The Act specifically directed the Commission to amend its regulations to eliminate national limits on the number of stations owned by one entity, both with respect to radio 99 and television, 10 0 and to raise the maximum national audience share for any one television owner from 25% to 35%.101 A new formula was required for determining the number of commercial radio stations that can be commonly owned at the local level, keyed to the total number of such stations in the market and with maximums ranging from eight in the larger markets (forty-five+ stations) to five or half the total-whichever is smaller-in smaller markets (fourteen or fewer stations).
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With respect to local television ownership, the Act ordered the Commission to expand its program of waivers of the existing anti-duopoly rule to the fifty largest markets, and to conduct an investigation and rule-making proceeding to determine whether it should retain, modify or eliminate any of its rules governing the number of permissible co-ownerships. 10 3 Finally, and in the outcome most tellingly, it ordered the Commission to conduct biennial (since 2004, quadrennial) reviews of all of its ownership rules, including the ones commanded by the Act, to determine "whether any of such rules are necessary in the public interest as the result of competition" and to "repeal or modify any regulation it determines to be no longer in the public interest."
Since the Telecommunications Act of 1996 took effect, the FCC has conducted several comprehensive reviews of the ownership rules pursuant to the statutory mandate, and each time it has attempted revisions it has been largely overruled by appellate courts, typically on the ground that it did not provide an adequate justification for its action under the public interest standard and the specific requirements of the statute. The decisions so challenged included both retentions and relaxations of existing restrictive rules, and the result has been that almost all of the statutory rules have remained in force.
In its first review beginning in 1998, the FCC decided to retain the national TV ownership audience cap at 35% and the prohibition against common ownership of a cable system and a TV broadcast station in the same market, 10 5 and both decisions were challenged in federal appeals court by network and cable system owners. The court [Vol. 58 found that both retention decisions were inadequately supported by the reasons given in light of the record.
10 6 Regarding the national audience cap the court noted that the FCC asserted that national diversity was important but failed to explain why it no longer adhered to the contrary view expressed in the 1984 review, and it asserted a need to observe the effects of the statutory changes of 1996 despite the statute's presumption that any restrictive rule should be eliminated or modified. 10 7 With respect to the cable/television crossownership rule, the court found the FCC's reasoning-that the rule is necessary to prevent discrimination by the cable owner against other broadcasters-to be unresponsive to cable owners' objections, and inconsistent with its relaxation, in a separate proceeding, of the prohibition against ownership of more than one TV station in the same market. 1 0 8 That local TV ownership rule change, 1 0 9 in turn, was reviewed later by the same court and found to be inadequately supported in one respect.' 10 The FCC had decided to modify the flat prohibition against duopolies, by redefining the relevant local market (not measured by signal coverage, but by commercial rating areas) and by allowing dual ownership provided that (1) the stations' signals don't overlap, (2) one of the two is not in the top four rated stations in the market, and (3) at least eight independently owned, full-power TV stations remain whose signals overlap with at least one of the two co-owned ones. The court found that the Commission had not adequately explained why non-broadcast media (specifically, generalcirculation daily newspapers and cable systems) were not included in the list of "remaining voices" to be counted, whereas they were in another rule relaxation using the same criterion, that of crossownership of local radio and TV stations. 1 None of these court rulings questioned the basic concept of broadcast exceptionalism with regard to freedom of speech. 107. 280 F.3d at 1042ff. The same court had rejected a similar national market share limit on cable systems, which the FCC had set at 30% on the premise that that would protect against a program producer seeking access to s cable system from being blocked by two rejections, on the ground that the underlying assumptions about competition and what it would take to open the field for independent programmers were purely conjectural. All of these remands were consolidated into the Commission's next biennial review with a new chair in full deregulatory mode, resulting in a 2003 order which reviewed all six ownership rules, liberalizing five of them and retaining one unchanged. 113 The local TV ownership rule was modified to allow as many as three stations to be co-owned in markets with eighteen or more stations, without changing either the definition or the number of independent voices that must remain. The local radio ownership rule was modified to use a geographic rather than signal-based definition of market and by including non-commercial stations in the count, without changing the numerical limitation. The local newspaper/broadcast cross-ownership rule and the local TV/radio cross-ownership rule were merged into a single cross-media rule. The national TV ownership rule based on audience share was raised to 45%.114 The "dual network rule," which allows common ownership of more than one broadcast network but forbids merger of any of the top four in market share, was retained without change. The underlying factual assumption of the majority opinion was that the advent of cable, satellite and internet had produced a situation of abundance in most markets, 1 15 and that effective competition by broadcasters with the new non-broadcast media requires new efficiencies. 1 16 A challenge by public interest and consumer advocacy groups was heard not in the FCC's home base of the District of Columbia but in a different circuit, and it was successful. 1
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Of particular interest in the Third Circuit's analysis is its questioning of a central concept in the Commission's local ownership and cross-ownership rules, namely that within any given media type, all outlets are to be counted equal, regardless of their actual market shares. The new local TV ownership rule did prohibit combinations of the top four stations in the market, but in determining whether ownership of as many as three stations is permissible it was the total number of outlets rather than their individual market shares that counted, and the merger of any top-four with any two of the others counted the same as a merger of the smallest three. The court found the Commission's explanation, that market share is too fluid to be a reliable measure in itself, to be irrational and self-contradictory. 1 18 The common cross-media ownership rule was a complicated one which divided local markets into three categories: those with three or fewer television stations (smallest), those with nine or more television stations (largest), and those in between; it then forbade all crossmedia ownership in the smallest, allowed a wide variety of cross-ownership scenarios in the largest, and excluded one such (one newspaper and two TV stations) in the middle category. In making these calculations, the rule used a "diversity index" which took into account six media types (daily or weekly newspapers, radio, broadcast television and cable or dial-up internet), assigned a relative value to each type based on national usage patterns, treated each outlet within each media type as if it had the same market share, then used the sum of the squares of each outlet's market share as an indicator of concentration (the higher the number the greater the risk of harmful concentration). The court found that the assumptions underlying this index were faulty in three respects: its omission of cable as a relevant local medium was not supported by the record, it irrationally treated each outlet within a category as having equal market shares (thus arriving at the lowest possible aggregate number for concentration purposes), and it reached conclusions that were not consistent with its stated formulas. 1 19 Finally, the Commission's decision to retain the existing numerical limits on local radio station ownership, after redefining the relevant market and including noncommercial stations in the count (both of which changes were approved by the court), was based on a game-theory analogy which presupposed a minimum number of roughly equal competitors to assure the benefits of competition; it determined that the minimum number was five, and that the existing multi-tiered limits guaranteed at least that number of roughly equal competitors in all but the smallest markets.' 20 The court found that the Commission had not adequately explained why the standard should be five roughly equal competing firms, and that it was quite irrational and factually incorrect to assume that the limiting numbers (which had been in place since they were introduced by the 1996 statute) would produce that competitive structure.' 2 1 Thus all of the proposed changes were remanded for further consideration, leaving the pre-2002 rules intact except for the national TV audience share cap which was changed by Congress, and were carried over to the next review. The most recent review produced a report and order in 2007,122 which revived only one of the Commission's 2003 proposals for change, and that only partially: a relatively modest modification of the absolute ban on newspaper/broadcast cross-ownership based on the court's agreement that the ban was no longer necessary in the public interest. 123 Specifically, the attempt at a common rule for all cross-media ownership was abandoned, as was the hopelessly confusing "diversity index," and a presumption against allowing newspaper/ broadcast cross-ownership was retained for the great majority of markets. That presumption was reversed only for the largest twenty markets, for one-paper/one broadcast station combinations only, and with conditions attached to newspaper/television combinations: (1) that the television station is not ranked in the top four in the market area, and (2) that there are at least eight independent "major media voices" remaining in the area. 124 As to what voices to count as "major" the Commission concluded that daily newspapers, radio and broadcast television are still the primary sources that people rely on for news, especially local news, whereas on the available data it was impossible to evaluate the contribution of other electronic media such as cable and the internet to this specific concern. 125 The Commission insists on a case-by-case analysis, however, and requires consideration of a wide variety of factors in deciding whether or not either presumption should be overcome in a given case; 12 6 in this context the conceded contribution of cable and internet to viewpoint diversity becomes important in justifying the presumption that allowing newspaper/broadcast combinations in the largest markets will not harm that interest. 12 7 The concern here was the weak economic situation in the newspaper industry, endangering the most significant media investment in local news if they are unable to diversify their revenue base; but only in the largest markets is there sufficient diversity of media present to absorb the concentration effects of the paperfV combination. 1 28 On the other hand many such combinations did exist which the ban of 1975 had not required to be divested, and some had enhanced local news production. 1 29 Court challenges are pending at the present writing which apparently involve both the change and some of the retentions, but at least one commentator believes that Viewpoint diversity, at least at the local level, is clearly a legitimate goal of broadcast and cable regulation, furthering the public interest in access to a wide variety of information and opinions on matters of public concern. The question of what kind of regulation of broadcasters' freedom of speech is appropriate to achieve that goal, however, is one to which there is not a permanent answer. Certainly the recent trend-responding to technological improvements which make room for more broadcasters, as well as to general First Amendment doctrine-is to disfavor measures to control content, such as the fairness doctrine, and to prefer those which are more structural, such as ownership controls designed to promote greater numbers of independent voices. To the extent that the latter are successful, the fairness doctrine in its various manifestations is likely to remain on the sidelines. On the other hand the Commission has had great difficulty persuading the courts that there is an empirical correlation between any particular number of independently owned "voices" and a properly representative diversity of viewpoint.
In the commentary there remains widespread concern about the quality of coverage of public affairs, in particular the strong tendency toward polarization and partisanship in reporting which has certainly increased since the FCC's abandonment of most content regulation; 13 1 but even here proposals favor less coercion and content-control and more attention to structure. 13 2 It remains to be seen whether and how the FCC itself will follow through on its localism initiatives, 133 but its most important improvement could be the generation of a wide range of reliable information about media operations and market situation, the lack of which has so troubled courts and critics. 1 3 4
